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SUBJECT: REAL PROPERTY TAX ADVISORY Comim. REPorT ReCEIVED
NO TOP. 11, SECTION 5.2 VERIFICATIO OF TRARBIENR S P 2: 30
WHICH RECOMMENDS THE STATE'S DISCLOSURE OF
TAXPAYERS CONFIDENTIAL TAT TAX RETURNSTOCOHNTE|L

HOKOLULU, HAWAII

THS IS AGAINST THE LAW

1) P. 11, Sect. 5.2 relies on HRS Sect, 237D-13(a}(10) as authority for the
State to disclose confidential tax returns. In fact, 237D was written to
protect the confidentiality of the taxpayers returns. It would be a
misdemeanor to disclose them.

2) HRS 237D sets out who the information can be disclosed to and it is not
County Officials. Only the IRS (tax officials of the US) and the State (not
the County). Even then a “material “ interest must be shown.

- County is not an entity that qualifies.
- Thereis no “material” interest pursuant to the Dept. of Taxation
testimony of April 3, 2007 (attached}

3) Dept. of Taxation concluded the County was trying to use private tax
return information to make it easier to enforce its zoning laws. The
request was denied and eliminated..
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Attached: Dept. of Taxation Testimony of April 3, 2007
HRS Sect. 237-13(a)(10)
Real Prop. Tax Advisory Report, P. 11, Sect. 5.2
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TESTIMONY REGARDING 8B 750 SD 3 HD ]
RELATING TO TRANSIENT ACCOMMODATIONS TAX

Apri} 3, 2007

This bil reguires the Department of Taxation (Department) to coordinate with the Hawail
Tourism Authonly (HTA) and the various countics (02 :

e Investigate inte current nonresidential transient uses of residential property,
» Report on vartous developmienis of transient accommodations tax collections; and
e Analyze the current fransient accammodations tax return forms.

e Senate Committee on Tourism & Government Operations made various amendments (o
the biil.

‘The Senate Committee on Economic Development & Taxation made various substantive
amendments 1o the bitl.

The Senate Commitiee on Ways & Mceans made technical, nonsubstantive amendments to the

measure,
1he Senate passed the measure on third reading-

The Joint House Committce on Tounsm & Culture and Economic Development & Business
Concerns amended the bitl by climinating provisions requ rng the Department to share confidential
vax information and requiring HTA and the counties to provide information to the Department;
requiring the Departmentia report on {ax statistics and investigation performance: and reguinng ibe
counties to develop identsfication and permutting of vacation rentals,

The Depariment of Taxaiion suppons the amendments that climinate the Departent’s
requirement 10 disclose confidential taxpayer nformation. However. the Department opposes this
measure ag burdensomne and unpecessary.

The Department supports legislation that is aimed at 3ssurng opiimum revenue collections,
especially from dehinguent or unpaid sources. Though the issue of illezal transient accommodation
unuts has primanly been an issue for the counties, the Department recognizes the shared interest withi
the counties To assuie that ransient accommodation providers are in full comphiance with the various
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jaws, including tax laws. However, the Department belicves this bill is the wrong vehicle.

The Department has the following comments and concerns—

AMENDING THE BILL TO MAINTAIN TANPAYER CONFIDENTIALITY WAS
CRITICAL—The Department supports the recent smendments that eliminated the
requirement that the Department share confidential taxpayer information with the counties.
The Department holds taxpayer information in confidence as is required by law and to the betterment

of the sclf-reponting tax system.

Presently, HRS § 237D-13 provides the Department with limited ability to discuss taxpayer
information with third partzes, including other government entities. The Senate Committoe on Ways
& Means pointed out this provision and asserted that it allows counties (o access tax information.
However, the Committee did not take into account that in order to obtain specific taxpayer
information, there must be a finding of 8 wmaterial interest.” Since Department personnicl are
subject to criminal liability for improper disclosure, the determination of whether 2 material interest
exists should not be made haphazardly. Moreover, tax information can only be released for "tax
purposes only.” Again, with criminal liability at steke, the determination of a tax purpose cannot be
made haphazardly. With regard to illegal vacation units, the purposes for which counties are
secking 1ax information is to enforce zoning laws—not tax laws. Thas, the counties have no
legitimate fax purpose for taxpayer informatioun.

The Department will be unable to share information of taxpayers that rent property and who
do not currentiy pay transient accommodations tax. During the last audit project, information of
non-reporiers was obtained from federal tax information. Thisin formation cannoet be shared
with the counties uader any circumstances. Any information on non-reporters cannot be shared
because the information can only be obtained from federal information; not any stale returns.

The Department's ability to release taxpayer information, such as specific addresses or
locations, is very limited because releasing the address, as was reguired in prior drafts of this bill,
obviously identifics the taxpayer.

The Department appreciates the amendment that allows the Department to accept tips from
third parties; however, the Depariment notes that the ability to receive information from third partics
exists under current law. Esscatially. information regarding this legislation will only flow one
direction, from the counties to the Department.

INCREASED SCRUTINY MAY DRIVE TAXPAYERS UNDERGROUND—The
Department points out that afler its last audit progect with HTA, the Depariment conciuded that, in
general, those that rent transient accommodations arc tax compliant. The Department fears that any
increased scrutmy could potentially backfire and dnve otherwise fax compliance individuals
“underground.” Taxpayers that are forced "underground” can have a direet impact on collections.
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THE NECESSITY OF THIS BILL IS QUESTIONABLE~The Department brlieves that
this legisiation is unneccssary. One issue that afose in pnot commitlees was the status of the
Department’s efforts with the HTA regarding the audits of jransient accommodations providers,

including bed and break fasis.

The HTA employed a consultant 1o search the Intemet for advenisementis for bed and
breakfast operators and vacation rentals in Hawaii. HTA provided the results of this scarch to the
Department. HTA'S consultant located 1,452 advertisements for bed and breakfast operators and
6.002 advertisements for vacation rentals, Many adverisements were redundant because many
operators and rentess advertise on more than one websie.

After correlating HTA's information with the Department’s files and other information that
was available, the Dcpariment initiated 123 audits on bed and breakfast operators that the
Department believed werc ool properly reporting Hawaii taxes. The Department also initiated 182
audits on vacation renters.

OFfthe 305 combined cases, the Department has closed 68 audits and assesscd $1.473.219 in

delinquem taxes.

THIS BILL CORRECTLY PLACES THE ONUS OF IDENTIFYING RENTALS ON
THE COUNTIES—The issuc of "illegal” ransient accommodations is primarily a county issuc.
The recent complaints received by neighborhouds where transient accommodations are of
great coneern relates to zoning violations—not ax vislations. As stated above, the Depanment
concluded that, for the most part, iransicnt accommodations providers arc lax compliant. Whether
the structure is Zoning compliant i< another matier. Zoning laws are stricly a matter for the county,
The Depanment supports that this legisiation shifts the onus of identifying and investigatng the
location of the suspect rentals on the countics. ‘The counties should not be using the tax system to
police its zoning laws. Nonetheless, the Depariment is more than willing to agsist in order {0 assure
AXTMWT evenue. Though. as stated above, the Committee must be cognizant that increased
seputiny on these rentals may drive otherwise tax compliant taxpayers underground.

SPECIFIC MULTI-AGENCY TAS KFORCE, RESOURCES—Furthermore, if the
Committee is considering the Depariment io dedicate resources lo largeting the residential vacation
rental and transient sceommodations tax enforcement, the Depanment would need additional
resources 1hat cant be used 1o focus on this one area of 1ax collections with the assistance of other
entities.  The Commiliee provided the Department with an appropration. The Depariment had
previously requested an appropriation in the amount of approxnmately $980,000 in onder to staff an
investigative office, auditors, and other facilities needs in order to comply with this lemislation, in
addition. the bill now requires the Depaniment 10 prepare additional reports to the Legislature and
requests an apprOprialion o handle this request.

However, as discussed, the Depaniment questions whether this legislation is necessary. The
Pepartment does pot believe there is substantial non-compliance with rax obligations

Based upon the forcgoing, the Department opposes tis bil] and reguests that 1t be held as
hurdensome and LNNECEssary.

WO DI HDITAN CEIEAT A s




TN

‘ Depaniment of Taxation Testimony
SR 750SD3HD 1
April 3, 2007

. page 4of 4

Thank you for the opportumiy [© testify.

- [ MA/V{ '

KURT KAWAFUCH!
Director of Taxation
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